VIRGINIA CRIMINAL
SENTENCING COMMISSION

Possible Recommendations

for Guidelines Revisions

Virginia Criminal Sentencing Commission

November 7, 2018



Modifications to the Sentencing Guidelines

B The Commission closely monitors the sentencing
guidelines system and, each year, deliberates upon
possible modifications to the guidelines.

m Under § 17.1-806 of the Code of Virginia, any
modifications adopted by the Commission must be
presented in its annual report, due to the General
Assembly each December 1.

B Unless otherwise provided by law, the changes
recommended by the Commission become effective
on the following July 1.
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Proposals for Revisions to Existing Guidelines Offenses

Proposals are designed to maximize compliance
and balance mitigation and aggravation rates to
the extent possible.

Current guidelines worksheets serve as the base
for scoring historical cases, but the points
assigned to those factors may be adjusted and
new factors may be added.

Procedure: Is the preference to vote on each
proposal separately?
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Proposed Recommendation 1:

Revise guidelines for

Sex Offender Registry Violation -

Not Violent Category, 2nd or Subsequent
(8 18.2-472.1(A))

Virginia Criminal Sentencing Commission




Compliance with Guidelines for
Sex Offender Registry Violation — Not Violent Category, 2nd or Subsequent
(8 18.2-472.1(A))

FY2013 - FY2017
Number of Sentencing Events = 153

Aggravation
26.1%
Compliance
66.7%
Mitigation
7.2%

Compliance with the current guidelines for this
offense is below the overall compliance rate and,
when judges depart, they are significantly more
likely to sentence above the guidelines than below.

Note: Worksheets with scoring errors were excluded from the analysis.
Source: Sentencing Guidelines Data System (download May 18, 2018)



Miscellaneous/Other == Section A orender Name:
No changes # Primary Offense

A, Penury, falsely swear anm 0ath {1 0oUNT) ... e e et nne s ees et e ea s aenaen 1
p r O p O S ed fO r B. Nonviolent sex offender, fail to register, etc., 2nd/subsequent (1 count) . 2
) C. Violent sex offender, fail to register or provide false information (T count) ... 2
S e C t I O n A D. Violent sex offender, fail to register, etc., 2nd/subsequent {1 COUNL) ..o e 2
E. Failure to appear in court for feleny offense
TOOUNME oo et et e 1
ZUCOUINES oottt 4
F.  Escape from correctional facility (1 coumt) ... oo T Score
G. Possession or sale of Schedule lll drug or manjuana by pnsoner {1 count} OSSO 3
H. Participation in offense byffor gang (1 count) ... ettt et eo e oAt et ettt n Ao e en s e 5 v
. Participation in offense by/for gang with ]uvenlle member ('I munt) BSOS USROS 6 O
J.  Provide wireless device to or possession of wireless device by pnsoner {1 l:,ountj ..................................................................... 2

’ F'rimary Offense Remaining Counts Total the maximum penalties for counts of the primary not scored above ———

Years: B e T e e e et e et 2 et et e et ot e et et e 42 e e e et et em et et et ettt ee e et e e et mee e 1
v
0
Years:
A J
0
Did Not @ Victim in
. . Icum inju
Receive Received jury
Section C Section C [hrestened,emotondl,physicalor seious BYSICA .o O
Disposition | Disposition
Not Recommended ’ Conviction in Current Event Requiring Mandatory Minimum Term (6 mos or more) If YES, add 8 - 0

fOI’ SeCt| on C . Prior Convictions.-‘Adjudications Total the maximum penalties for the 5 most recent and serious prior record events
Primary offense:

B, C, D or J: Sex offender registry Primary offense:
ReC ommen d ed fO I violation or provide wireless device to or possession All other offenses

. of wireless device by prisoner A J
Section C

Years Points O

’ Prior Incarcerations/Commitments If YES, add 4 —» 0

* Legally Restrained at Time of Offense

Primarv offense: |




Miscellaneous/Other —i—Section B ofiender Name:

SeCtlon B - @ Primary Offense
Proposed

Violent sex offender, fail to register or provide false information (

Violent sex offender, fail to register, etc., 2Zndisubsequent (1 count)

Failure to appear in court for felony offense (1 count).............

Escape from comectional facility (1 count).._. .

Possession or sale of Schedule Il drug or marijuana by prisoner (1 count)
Participation in offense by/for gang (1 count)

Participation in offense by/for gang with juvenile member (1 count)

Provide wireless device to or possession of wireless device by prisoner (1count)

=TIz amme olmiE

’ F'rimary Offense Remaining Counts Total the maximum penalties for counts of the primary not scored above

Years:

Years:

Offenders being
sentenced for a Sex € Victim Injury
Offen d er Reg | Stry Threatened, emotional, physical or serious physical

i i Life threateni
violation should fe threatening
always be scored @ Legally Restrained at Time of Offense If YES, add1—p| 0

as Ieg al Iy restrain ed * SCORE THE FOLLOWING FACTOR ONLY IF PRIMARY OFFENSE IS B,C, D OR J: SEX OFFENDER REGISTRY VIOLATION (§ 18.2-472.1)
OR PROVIDE WIRELESS DEVICE TO/OR POSSESSION OF WIRELESS DEVICE BY PRISONER (§ 18.2-421.1 [A) OR (B])

@ Prior Incarcerations/Commitments IFYES, add1 —» | O

N EW FACTOR = SCORE THE FOLLOWING FACTOR ONLY IF PRIMARY OFFENSE IS B,C, D OR J: SEX OFFENDER REGISTRY VIOLATION (§ 18.2-472.1)

On |y scored when ’ Prior Sex Offender Registry Violations Convictions/Adjudications
Number: 2+ Misdemeanors ... 'U'

the Primary Offense B FRIOMIES . ...

IS a _Sex Of_fen d_er SCORE THE FOLLOWING FACTOR ONLY IF PRIMARY OFFENSE IS H OR I: GANG OFFENSE (§ 18.2-46.2)
Reg Istry Violation. * Type of Additional/Prior Record Offense(s) Score factors and enter the total score




No changes
proposed for
Section C

For offenders convicted of this offense
and recommended for Section C,
compliance with the guidelines is 74%
and departures are roughly evenly split
above and below the guidelines.

Miscellaneous/Other —# Section C oscnder Name:

—— Prior Record Classification —

’ Primary Offense [] Category | [ ] Categoryll [ | Other
A Perjury. fal swear anoath (1 count). ... e D
B.  Nonviolent sex offender, fail to register, etc. 2ndfsubsequent f 1 oount] _____________________________________ B |
C.  Violent sex offender, fail to register or provide false info. (1 count)........._....._....... B
D. Violent sex offender, fail to register, etc_, 2nd/subsequent (1 count) ...
Failure to appear in court for felony offense (1 count) ...

E

F.  Escape from comectional facility (1 count)....
G. Possession or sale of Schedule lIl drug or manjuana by prisoner (1 oount]

H.  Participation in offense by/for gang (1 count) ...

| Participation in offense by/for gang with ]uvenlle member {'I count)

J.  Provide wireless device to or possession of wireless device by prisoner {1 count] ...................... = S [ S 2

’ Primary Offense Remaining Counts Assign points to each count of the primary not scored above and total the points—yr

M ITIUIT PN B, 0 oo e e e e e ee e e s eme e e ee e e e e ee e s e s et ee e e emem e e e emn e memneme e e e e 1
{vears)

. Additional Offenses Assign peints to each additional offense (including counts) and total the points

Years:

v
€ Firearm Used or Brandished If YES,add2 4| O |0
€  Victim Injury ¢

Threatened oF @MOHONAL ... ...ttt ea et e e e et et st e ettt 2
Physical or serious 'D O
e T B A NG .ot en e
’ Prior Convictions!Adjudications Assign points to the 5 most recent and serious prior record events and total the points;
Maimum Penalty:  Less than 20 e 0 U

(years) 20, 30, 40 or more.....

@ Prior Felony Convictions/Adjudications Against Person

Number
of Counts:

€ FPrior Felony Convictions/Adjudications with the Same VCC Prefix as Primary Offense




Compliance with Guidelines for
Sex Offender Registry Violation — Not Violent Category, 2nd or Subsequent
(8 18.2-472.1(A))

FY2013 - FY2018
Number of Sentencing Events = 169

Dispositional Compliance/Departure Rates

As

Current Proposed

Compliance 61.1% 66.3%
Mitigation 8.9% 14.8%
Aggravation 29.0% 18.9%

Note: Worksheets with scoring errors were excluded from the analysis.
Source: Sentencing Guidelines Data System (download May 18, 2018)



Compliance with Guidelines for

Sex Offender Registry Violation — Not Violent Category, 2nd or Subsequent

(8 18.2-472.1(A))

FY2013 - FY2018
Number of Sentencing Events = 169

Overall Compliance/Departure Rates

As

Current Proposed

Compliance 66.9% 69.2%
Mitigation 8.3% 13.6%
Aggravation 24.9% 17.2%

Note: Worksheets with scoring errors were excluded from the analysis.

Source: Sentencing Guidelines Data System (download May 18, 2018)

10



Proposed Recommendation 1
Proposal’s Impact on Sex Offender Registry Violations - Violent Category
(8 18.2-472.1(B))

m |f properly scored on current guidelines, offenders
categorized as violent who are convicted under
§ 18.2-472.1(B) for a 2"d or subsequent Sex Offender
Registry violation will always be recommended for
an active term of incarceration.

m |f properly scored on current guidelines, offenders
categorized as violent who are convicted under
§ 18.2-472.1(B) for a 15t Sex Offender Registry
violation will be recommended for an active term
of incarceration in 97.5% of the cases.

— The proposed factor for Section B will be
scored for all Sex Offender Registry violators,
but will have next to no impact on the
offenders categorized as violent or their
guidelines recommendations.
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Proposed Recommendation 1

Revise guidelines for
Sex Offender Registry Violation —
Not Violent Category, 2nd or Subsequent
(§ 18.2-472.1(A))

as proposed
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Virginia Criminal Sentencing Commission

Proposed Recommendation 2:

Add Possession of Methamphetamine
Precursors (8§ 18.2-248(J)) to the
Schedule | or Il Drug Guidelines

13



Proposals for New Guidelines Offenses

Proposals reflect the best fit for the historical data.

Proposals are designed to closely match the
historical rate of incarceration in prison and jail.

Current guidelines worksheets serve as the base
for scoring historical cases, but the points
assigned to those factors may be different for the
new offense and new factors may be added.

SENTENCING
GUIDELINES
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Possess Methamphetamine Precursors
8§ 18.2-248(J)

Enacted by the
2005 General Assembly

§ 18.2-248(J)

Except as authorized in the Drug Control Act (8 54.1-
3400 et seq.), any person who possesses any two or
more different substances listed below with the intent
to manufacture methamphetamine, methcathinone, or
amphetamine is guilty of a Class 6 felony:

Liquified ammonia gas, ammonium nitrate, ether,
hypophosphorus acid solutions, hypophosphite salts,
hydrochloric acid, iodine crystals or tincture of iodine,
phenylacetone, phenylacetic acid, red phosphorus,
methylamine, methyl formamide, lithium, sodium metal,
sulfuric acid, sodium hydroxide, potassium dichromate,
sodium dichromate, potassium permanganate,
chromium trioxide, methylbenzene, methamphetamine
precursor drugs, trichloroethane, or 2-propanone.

15



Possess Methamphetamine Precursors
8§ 18.2-248(J)

FY2013 — FY2017
Number of Sentencing Events = 213

: . Median
Disposition Percent
Sentence
No Incarceration 39.9% NA
Incarceration
32.4% 4 Months
Up to 6 Months °
Incarceration
More than 6 Months 27.7% 1 Year

Data reflect events in which this offense was the primary
(or most serious) offense at sentencing.

Source: Supreme Court of Virginia - Circuit Court Management System (CMS)
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Drug/Schedule I/ll —+ Section A oiender name:

’ Primary Offense

Sectl O n A - A. Possess Schedule | or Il drug or First offender violation
Proposed

1 count ..
2 counts.
3 counts.

B. Sell, distribute, possession with intent, etc., Schedule | or Il drug
1Tecount ... .
2 counts.

C. Manufacture Methamphetamine (1st or 2nd conviction)

T OUINE e
2 counts.
3 counts
B ROUIES e e
D Accommedation - Sell, distribute, possession with intent Schedule | or Il drug Score
TUDOUINE ettt et m e ms et e e eaa e saem e £ s e s em e ems et 42 se e esaneea e en e eneen s meemmeenmte et eea 5
2 DOUIES .-ttt me e e at et e eaeneea e ea e e e e s e sen st eat S eat s eran e ean ean en s et nnn st ee st ean 2 nanneanneneenen 7 v
E. Sell, etc., imitation Schedule lor ldrug (1 count) 4
F. Sell, etc., Schedule L or Il drug to minor (1 count) ... 11
I G.  Possession of methamphetamine precursors (1 count) 6 I

L 2 Primary Offense Remaining Counts Total the maximum penalties for counts of the primary not scored above
4 i

Years: L L 1 3 -
BT = 2T e 2 A3 OF OTE oo 5 0
2 -0 3

Years: Less than 4
B A0 T BT S A2 4 0
-2 2 AJOTMOTE L 5
SPLIT FACTOR —
Offenders convicted of ‘ Knife or Firearm in Possession at Time of Offense If YES, add 2 0
pc_Jssess_ing meth pre(_:ursors ’ Conviction in Current Event Requiring Mandatory Minimum Term (6 mos or more) If YES, add 9-» 0
WI” e hlgher_ pOIntS for ‘ Prior Convictions/Adjudications Total the maximum penalties for the 5 most recent and serious prior record events
prior drug convictions. Years-
Those with 2 or more prior 0
felony drug convictions will
have enough total points to ‘ Prior Incarcerations/Commitments If YES, add2—}p» 0
always be recommended for @ Frior Felony Drug Convictions/Adjudications
g Primary offense: Primary offense:
Section C. B: Possession of Methamphetamine precursors All other offenses
Number of Counts T e A 4
2 or more ____. g‘d---- g O
If total is 11 or more, go to Section C. 6.Or MOre oo 4

. Prior Juvenile Record If YES, add 1 :>| 0




Drug/Schedule I/Il —— Section B  opender name:

Section B - @ Primary Offense
Proposed

A Possess Schedule | or Il drug or First offender violation

B. Accommodation - Sell, distribute, possession with intent Schedule [ or Il drug
1 count

Years:

0

@ Knife or Firearm in Possession at Time of Offense If YES, add 2 ), 0

’ Prior COHViGtiOHSJ’Adj udications Total the maximum penalties for the 5 most recent and serious prior record events —
Years:

SPLIT FACTOR.— Number of

Offenders convicted Counts:

of possessing meth

p.recursor_s will recel\_/e @ Frior Incarcerations/Commitments

higher points for having Primary offense: o _
g . . rimary offense:

any prior incarcerations/ |*D. Possession of methamphetamine precursors — | All other offenses

commitments. If YES, add 2 If YES, add 1

If total is 9 or more, recommendation is JAIL 1 day to 3 months.
If total is 12 or more, recommendation is JAIL 3 to 6 months.




Drug/SChEdUIe '/'l:'%': Sectiﬂn C Offender Name:

’ Primary Offense — Prior Record Classification

A. Possess Schedule | or Il drug or First oﬁender violation
Attempted, conspired or completed: 1 count

Section C -
Proposed e —

B. Sell, Distribute, Possession with intent, etc., Schedule [ or I dmg
Completﬂd (AttemptedorConspwed} count .

Category | Emgory n Other
[ O O

C. Sell, etc., Schedule | or Il drug, second offense
Completed (Attempted or Conspired): 1 COUNT. . o oo 110 (88) ... 55144 ______________ 22 (22
2COUMES. . e 310(248) .

D. Sell, etc., Schedule | or Il dru and or subsequent oﬁense
ﬁemphed conspired or compl-lge

Oun’ﬁé':.'::::___
Offenders convicted of this B moten comagiad o ot "™ Roont oense, § - 2“‘3“3“ R YR BT 2
i F. SeII etc., Schedule | or Il drug to minor
Offense WI” be Scor?d the Aftempted, conspired or complgted Teount. e B0 30 15
same as those convicted G. Accomodation-Sell, etc., Schedule | orlldrug Score
.. . Attempted, conspired or completed: 1 count . e B2 6. 8 v
of Sell, etc., imitation 2 counts . T L 20T i0
H. Sell, etc., imitation Schedule | or Il drug; Possession of metham hetamlne recursors
SChedUIe lor I drug Attempted, conspired or completed: 1gcount_._______ p p SN . B ol 3
2 counts ... w0 5
’ Primary Offense Remalnlng Counts Assign pomts to each l:ount ofthe pnn"l:lrg.r not scored above and total the poiRpte
Maximum Penalty (years) 5,10 T AD O MIOTE et eeeee e 5 —P»
’ Additional Offenses Assign points to each additional offense (including counts) and total the points
Primary offense D: Sell, etc., Sch. VIl 3rd or Subsequent Primary offense: All other offenses
Points Years Points
S Less than & SRR | |
S510........ .
20 2
30 .4
ADormore B

¢ Mandatory Minimum for Weapon Conviction(s) in Current Event Assign points to each additional

offense with a mandatory minimum and total the points ’- 0
2 Year Mandatory Minimum._.__.13 3 Year Mandatory Minimum_._...25 5 Year Mandatory Minimum. .32
@ Firearm in Possession at Time of Offense If YES, add 5 » Q|0
‘ Prior Convictions/Adjudications Assign points to the 5 most recent and serious prior record events and total the points
Maximum Penalty: 0 30 3
[yearg 5 400rmore ... 4 " D
’ Prior Felony Drug Convictions/Adjudications
Primary offense D: Sell, etc., Sch. I/ll 3rd or Subsequent Primary offense: All other offenses
Number of Counts Score
Number of Counts Score 1. 2
: R o
4 7
5. 8
B 0T MOTE .o ceeeee 1

€ Prior Felony Convictions/Adjudications Against Person
Number of Counts: 1 ......................................................................... §




Possess Methamphetamine Precursors
8§ 18.2-248(J)

Probation/No
Incarceration

Actual Practice 39.9%
Recommended

under Proposed 39%
Guidelines

Incarceration of
more than 6 Months

Incarceration up (Range includes
to 6 months prison)
32.4% 27.7%
34.3% 26.8%

Proposed guidelines are aligned
with the actual prison
Incarceration rate

20



Possess Methamphetamine Precursors
8§ 18.2-248(J)

Offenders Sentenced to
Incarceration of More than 6 Months

Median Sentence (in years)

1.0 1.0

Actual Proposed
Practice Guidelines

21



Proposed Recommendation 2

Add Possession of
Methamphetamine Precursors (§ 18.2-248(J))
to the Schedule | or Il Drug Guidelines

as proposed

22



Virginia Criminal Sentencing Commission

Proposed Recommendation 3:

Revise guidelines for
Child Abuse and Neglect Resulting in
Serious Injury (8 18.2-371.1(A))

23



Compliance with Guidelines for
Child Abuse and Neglect Resulting in Serious Injury (8 18.2-371.1(A))

FY2013 — FY2017
Number of Sentencing Events = 214

Aggravation
29.5%
Compliance
56.5%
Mitigation
14.0%

Compliance with the current guidelines for this
offense is below the overall compliance rate and,
when judges depart, they are significantly more
likely to sentence above the guidelines than below.

Note: Guidelines worksheets with scoring errors were excluded from the analysis.
One offender was excluded because a criminal history report could not be located.
Source: Sentencing Guidelines Data System (download May 18, 2018)
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Compliance with Guidelines for

Child Abuse and Neglect Resulting in Serious Injury (8 18.2-371.1(A))

FY2013 — FY2017
Number of Sentencing Events = 214

Dispositional
Compliance/Departure Rates

Compliance 72.8%
Mitigation 13.8%
Aggravation 13.4%

Section C Recommendations
Compliance/Departure Rates

Dispositional compliance is the degree
to which judges agree with the type of

sanction recommended by the guidelines.

Compliance 57.4%
Mitigation 12.4%
Aggravation 30.2%

Note: Guidelines worksheets with scoring errors were excluded from the analysis.
One offender was excluded because a criminal history report could not be located.
Source: Sentencing Guidelines Data System (download May 18, 2018)
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No changes
proposed for
Sections A and B

If the guidelines are

scored correctly,
offenders convicted
of child abuse
resulting in serious
injury will always be
recommended for jail
or prison.

Miscellaneous/Person & Property —+—Section A

4 Primary Offense

A
B.
C.

mmo

Offender Name:

Burn unoccupied dwelling/church (1 Coum) ...ttt ettt ettt m et

Burn occupied dwelling/church (1 count)

Burning of personal property, standing grain, etc., value $500 or more

1 count

Threatening to bomb, burn or explede (1 count) ...
Threat by letter, communication or electronic message (1
Child neglect/abuse, serious injury

T QOUNE ettt m et e e me e m e mee e s emaesee s Aem e et s e eatan st et eanesare e s e neann it e s eanean s s en s emenens

count)

cmzo

® Fri

¢ Ad

® vic

- 43

’ Co
® Fri

‘ Priq

4 Led

Miscellaneous/Person & Property —— Section B

Offender Name:

L 2 Primary Offense

Child neglect/abuse, serious injury (1 count)
Gross, reckless care of child (1 count).
Cruelty and injury to child (1 count)

ErTIToaommoooe

Burning of personal property, standing grain, etc., value $500 or more (1 count)
Threatening to bomb, burn or explode (1 count)
Threat by letter, communication or electronic message (1 count)

Maliciously shoot, throw missile at train, car, etc. (1 count)
Damage/destroy any property or monument 51,000 or more (1 Count) ...

Burn unoccupied dwelling/church [T Count) ..ttt e en
Burn occupied dwelling/Church {1 COUME) ... oottt et s ae s eme s s em e et sanssamnn s semnenen

‘ Primary Offense Remaining Counts Total the maximum penalties for counts of the primary not scored above

Primary offense:
J: Damage/Destroy property $1,000 or more

Points

o b —

Primary offense:
All other offenses

Points

Years: LSS HNAN T ettt ettt e e me s e e e ae e s me e nn s eam s ennreenneannens 0
= 2
N0 = T e 3
20 = 2 et e m et m et e an st ae s m sttt e et et en s enes st 4
1 1= 5




Miscellaneous/Person & Property -:—SectionC

Se Ct I O n C - ) Prior Record C IassrﬁcatlunI:l p—

’ P”marY Offense —_ |:| Categoryl |:|.l ~ategory |l
C u r r e n t A, Bumn unoccupied dwelling/church (1 count) F

B. Bumn occupied dwelling/church

are in parenthesesz)

Completed: 1 count

2 count:
Attempted or conspired: 1 count

2 count:
Burning of personal property, standing grain, etc., value $500 or more
Threatening to burn, bomb or explode (1 count) ..
Threat by letter, communication or electronic message (
Child neglﬁ‘t’abuse serious |r'||ur'\.r (1 count;

1 t)

i Ily and injury to child (1 count) .
l-.‘lallcmusly shoot, throw missile at train, 1
Damage/destroy any property or monument $1 {]UU or more (1 coun

CmTOMmMEO

Primary Offense Remaining Counts Assign points to each count of the primary not scored above and total the points ¥
Maximum Penalty: 5, 10, 20, 30, 40 1
(years) Life . .

€ Additional Offenses A ign points to each additional offense (including counis) and total the po

Primary offense:

B: Burn gccupied dwelling/church
Years
Less than 5.
'-'. 10

40 or more ..

‘ Firearm Used or Brandished
€ Victim Injury

Primary offense:
F.G, or H: Offenses with VCC prefix "FAM"

Threatened or emotional
Physical or serious physi
Life threatening

Maximum Penalty: Less than 20 ...
(years) 20, 30, 40 or more

Primary offense:
All other offenses
Years
Less than &5
510
20.
30
40 or more .

Primary offense:
All other offenses

Threatened or emotional
Physical or serious physical
Life threatening

€ Prior Felony Convictions/Adjudications Against Person

Primary offense:
B: Burn occupied dwelling/church

Primary offense:
All other offenses
Number of Counts

27



Section C -
Proposed

. Prior Record Classification
’ Prlmary Offense [ category1 [ ]category I
(=cores L]
A
B. Bumn occupied dwelling/church
Completed: 1 count

s for affemptedfc

Burn unoccupied dwelling/church {1 CouUNt) ... 68

[Nother
2 count:
Attempted or conspired: 1 count

ses are in parenthessz)
M
2 counts .

ca
and injury to child

lously shoot, throw missile at train,
Damage/destroy any property or monument

Victim Injury

Primary offense:
Current factor T

F.G, or H: Offenses with VCC prefix "FAM

Proposed factor

Current factor

Proposed factor

Primary offense:
- All other offenses
Threatened or emotional ... 6
Physical or serious physical .
Life threatening

Threatened or emotional .

Physical or serious physica
Life threatening
Victim Injury

Primary offense:

5 or H: Reckless Care/ l::ruelu'r Chlld

Primary offense
Points
Threatened or emotional

Primary offense: All other offenses
F: Child Neglect/Abuse A B,C,D,E,land.J
6 . ]
Physical Threatened or emotional Threatened or emotional
Life threatening ... E:f‘:?l';rﬂ;t';r?:gmh Phyisical .12 Physical

Life threatening

Other than post-incarceration supervision
Post-incarceration supervision

Points

28



Compliance with Guidelines for
Child Abuse and Neglect Resulting in Serious Injury (8 18.2-371.1(A))

FY2013 — FY2017
Number of Sentencing Events = 214

Overall Compliance/Departure Rates

As

Current Proposed

Compliance 56.5% 59.3%
Mitigation 14.0% 15.9%
Aggravation 29.5% 24.8%

Note: Guidelines worksheets with scoring errors were excluded from the analysis.
One offender was excluded because a criminal history report could not be located.
Source: Sentencing Guidelines Data System (download May 18, 2018)
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Proposed Recommendation 3

Revise guidelines for
Child Abuse and Neglect Resulting
in Serious Injury (8 18.2-371.1(A))
as proposed
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Virginia Criminal Sentencing Commission

Proposed Recommendation 4.

Add DUI after Prior Felony DUI,
Manslaughter or Maiming Conviction
(8 18.2-266 / § 18.2-270(C,2))

to the Felony Traffic Guidelines

31



DUI after Prior Felony DUI, Manslaughter or Maiming Conviction
§ 18.2-266 / § 18.2-270(C,2)

Added by the
§ 18.2-270(C,2) 2013 General Assembly

A person who has been convicted of 8§ 18.2-36.1,
18.2-36.2, 18.2-51.4, 18.2-51.5 or a felony violation of
§ 18.2-266 shall upon conviction of a subsequent
violation of § 18.2-266 be guilty of a Class 6 felony.
The punishment of any person convicted of such a
subsequent violation of § 18.2-266 shall include a
mandatory minimum term of imprisonment of one
year and a mandatory minimum fine of $1,000.

§ 18.2-36.1 Involuntary vehicular manslaughter (DUI)

§ 18.2-36.2 Involuntary watercraft manslaughter (BUI)

§ 18.2-51.4 Maiming, etc., from driving while intoxicated
§ 18.2-51.5 Maiming, etc., from boating while intoxicated
§ 18.2-266 Driving under the Influence

32



DUI after Prior Felony DUI, Manslaughter or Maiming Conviction
8§ 18.2-266 / § 18.2-270(C,2)

FY2014 — FY2017
Number of Sentencing Events = 139

: . Median

Disposition Percent o
Sentence
No Incarceration 0.0% \\FAY
Incarceration
0]

Up to 6 Months 0.0% NA
Incarceration
More than 6 Months 100.0% 1 Year

Data reflect events in which this offense was the primary
(or most serious) offense at sentencing.

Note: Cases resulting in sentences of less than one year were assumed to be in error and were excluded.
Offenders for whom a criminal history report could not be located were also excluded.
Source: Supreme Court of Virginia - Circuit Court Management System (CMS)
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_ Traffic/Felony—&+—Section A Offender Name:
SeCtI on A - ¢ Primary Offense

P r O p O S e d . DWI - Third conviction within 5 years (1 count)

DWI - Third conviction within 10 years (1 count)

DWI - Fourth or subsequent conviction within 10 years, or DWI after prior felony DWI (1 count)

Habitual Offender: endangerment, second or subsequent, or DWW and declared
habitual offender for DWW, involuntary manslaughter (1 count)

Drive on revoked license after DW, involuntary manslaughter, or DWW victim
permanently impaired {(maiming) - endangerment (1 count)

Offen d ers convi Cted Of th IS . Drive on revoked license after DWW, involuntary manslaughter, or DWI victim
0 permanently impaired (maiming) and DWI, etc., violation (1 count)
offense will be scored the _ _ _ »
. . Drive on revoked license after DWI, involuntary manslaughter, or DWW victim permanently
same as those ConV|Cted Of impaired (maiming) - second or subsequent (1 count)
DUl 4th an d W| ” a'WayS be . Hit and run, driver fails to stop and aid victim or hit and run, property damage $1,000 or more
1 t

recommended for Section C.

Years:

€ victim Injury

Threatened, emotional, physical or serious
Life threatening

‘ Prior Convictions/Adjudications TIotal the maximum penalties for the 5 most recent and serious prior record events

Years: Less than 2. ¢

39 or more

€ Prior Incarcerations/Commitments
Primary Offense: Primary Offense:
J: Driving, after forfeiture of license All other offenses

Number

If total is 9 or more, go to Section C.




Traffic/Felony—i#— Section B Offendor Name:

No changes

* Primary Offense

. A DWI—Third conviction within 5 years (1 Count)... e 10
SeCt I 0 n B B. DWI - Third convietion within 10 years (1 count). s 10
C.  Hitand run, driver fails to stop and aid victim (T €ount) .. 10
D. Hitand run, property damage $1,000 of more {1 CoUME) oo et eeae e e e e eees e s ea e nmnre e 8 Sc‘:re
E. Disregard police command to stop, endangerment (T Count) ... 9
. . F.  Dnving after forfeiture of license, etc., 3rd offense within 10 Years (1 count) ... 9
Offenders convicted of this
offense will always be L 2 Primary Offense Remaining Counts Total the maximum penalfies for counts of the primary not scored above
recommended for Section C. YOS 5= e e 2
D0 = et e 3
20 = 2 ettt 4
B0 = 3ottt 5
B0 O TNUOTE oot et oot ettt e e 6 O
€ Additional Offenses Total the maximum penalties for additional offenses, including counts
Years: LS NI T et ettt e e et s £t e e e C e £t e et ettt 0
T o ettt 2
B0 et oo e e e 3
20 = 2 e o et oo 4 v
B0 = 3 e oot 5
B O IMIOTE e et oe et ee e e e et eeemen e 6 U
€ victim Injury —
hd
Threatened, emotional, physical or serious 0
Life threat e ning ..o
L 2 Legally Restrained at Time of Offense IfYES, add1—p| O

SCORE THE FOLLOWING FACTOR ONLY IF PRIMARY OFFENSE IS C OR D: HIT AND RUN (§ 46.2-894)

’ Prior Criminal Traffic Convictions/Adjudications

Number: 0 Felonies: T -4 Misdemeanors e 1
Bt MISABIMEBANOIS e 2
1+ Felonies: O MISAeMEANOTS e

1 -4 Misdemeanors .



Tl‘élffiC/FElony :‘%:Section C Offender Name:
SeCtI on C = L 2 Primary Offense O Car:rlior;m;ti:::f:lc atigjther ——

P r O p O S e d A, DWI-Third conviction within 5 years (1 count) ......................................................................... :’2)2 ................... 12 .................... E

C. DWI- Fourth or subsequent conviction within 10 years, DW! after prior felony DWI
TEOUNE acnasss v msmnisossemng s g fasnav e s oG e

Offenders convicted 2 counts .

. . 3 counts
Of thIS Offense W||| be B, Habrual offender. endangerment, second or subsequent, or DV and declared

habitual offender for DWW, involuntary manslaughter
scored the same as TIGOURE oo oo
. 2 counts .. ;
those convicted of 3 counts
th E. Drive on revoked license after DWI, involuntary manslaughter, or DWW victim
DUI 4 . permanently impaired (maiming) - endangerment
1 count ...
2 counts ..
3 counts
F. Drive onrevoked license after DVWI, involuntary manslaughter, or DWW victim
permanently impaired (maiming) and DWI, etc., violation
1 count
2 counts ..
3 counts
G. Drive on revoked license after DWI, involuntary manslaughter, or DVWI victim
permanently impaired {(maiming) - second or subsequent

A O e i T R o B B ST S

2 counts .. .48. .24, ; Score

3 counts +
H. Hit and run, driver fails to stop and aid victim or hit and run, property damage

51,000 0F MOFE (T COUNLY ..ottt oottt ee e ee et e eee e et ee s mes e e eneeeraen s nen e 0
I. Disregard police command to stop, endangerment {1 count)
J.  Driving after forfeiture of license, etc., 3rd offense within 10 yrs (1 count)

Maximum Penalty: £ T 1 O T TP PPV P PP PR UPRPPINS 1
(years)
‘ Additional Offenses Assian points to each additional offense (including counts) and total the points

Maximum Penalty: Less than 5
(years) Rt P PSP PO TUPRTPSE

‘ Primary Offense Remaining Counts Assign points to each count of the primary not scored above and total the points v

Offenders convicted of this
offense will receive one

point more than those Primary with v
- th additional DWI
ConVICtEd Of DUI 4t offense: offense, rlvmg after forfel ureo Icense, etc., rense within TOyrs ............... o 0
DWW third offense, Hit and run or Disregard command to stop (with DWW as additional offense) ..................... 0
€ Vvictim Injury v
Threatened Or @MOLIONEL...... ..o ettt e b et nn et eb e nre e 2
PRYSICAL, SEHOUS .....co.oooeeeoe oot eeee et ee e ee e e es e et et ee s e e ee st ee et me e e nee e e 4 010
it e at e NG s voerue s s o o T R T D T R T s T TV TR 2 5

. Prior Convictions/Adjudications Assign points tothe 5 most recent and serious prior record events and total the pointswy

MaxifruinRBialY:  LeSSENAITIRD v smurms s aumemma s e e o e b 4 S0 T B i e 4 - B D O B BT B 0 O O
(years) BT 6 o o 15— U 1
¢ Prior Felony Convictions/Adjudications Against Person
UNUMBET T L OO 4 ,T,_y_,ﬁ



DUI after Prior Felony DUI, Manslaughter or Maiming Conviction

§ 18.2-266 / § 18.2-270(C,2)

Probation or Incarceration of
Incarceration more than 6 Months
up to 6 Months (Range includes prison)

Actual Practice 0.0% 100.0%
Recommended

under Proposed 0.0% 100.0%
Guidelines

Proposed guidelines are aligned
with the actual prison
incarceration rate

Note: Cases resulting in sentences of less than one year were assumed to be in error and were excluded.

Offenders for whom a criminal history report could not be located were also excluded.
Source: Supreme Court of Virginia - Circuit Court Management System (CMS)
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DUI after Prior Felony DUI, Manslaughter or Maiming Conviction

§ 18.2-266 / § 18.2-270(C,2)

Offenders Sentenced to
Incarceration of More than 6 Months

Median Sentence (in years)

Median
1.4 —> Recommended Range:
1.0 1yr. to 1yr. 7 mos.
Actual Proposed
Practice Guidelines

Note: Cases resulting in sentences of less than one year were assumed to be in error and were excluded.
Offenders for whom a criminal history report could not be located were also excluded.
Source: Supreme Court of Virginia - Circuit Court Management System (CMS)
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Proposed Recommendation 4

Add DUI after Prior Felony DUI, Manslaughter or Maiming Conviction
(8 18.2-266 / § 18.2-270(C,2))
to the Felony Traffic Guidelines

as proposed
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Virginia Criminal Sentencing Commission

Proposed Recommendation 5:

Amend the Sentencing Revocation
Report (SRR) to address administrative
removals from the CCAP program
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Sentencing Revocation Report (SRR)

Removal from CCAP for administrative reasons is
scored as a violation of special conditions

— NoO misconduct to score
— Often for medical reasons

— Data used in the creation of guidelines did not
include administrative discharges from CCAP

Defendant must go through a violation hearing to be
sentenced. (This procedural issue can only be
addressed by the legislature)

SENTENCING
GUIDELINES
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©_9 sentencing Revocation Report

- ‘ Date Form Completed:

4 OFFENDER
First: Middle:
La Suffic: | |
Date of Birth: | [1r ] _{I_J-‘ | | | | SocialSecurity Number: LT

CORIS
SIDICCRE! — ——_________ OffenderID:

COURT:
Judicial Circuit: | | City/County:

Judge's Name:

MOST SERIOUS ORIGINAL FELONY OFFENSE INFORMATION

Primary Offense VCC Sentencing Date (Original)

1 I N Y I I L |

PSI NUMBER:

ORIGINAL DISPOSITION INFORMATION

O No Incarceration 0 Detention or Diversion Center Incarceration {no active incarceration) O Jail or Prison

TYPE OF REVOCATION (check all that apply)

O Probation O Post-Release O Good Behavior O Suspended Sentence  [J Community-Based Program

CONDITIONS CITED IN VIOLATION (check all that apply)

Fail to obey all Federal, State, and local laws and ordinances —’- Complete if there are any new faw
Fail to report any arrests within 3 days to probation officer or ordinance violations:

Fail to maintain employment or to report changes in employment WCCs for most serious convictions
Fail to report as instructed

Fail to allow probation officer to visit home or place of employment

Fail to follow instructions, be truthful, cooperative, and report

NO O s W N

Use alcoholic beverages

Use, possess, distribute controlled substances or paraphernalia |

Use, own, possess, transport or carry firearm Localion of Arrest
[ 10. Change residence or leave State of Virginia without permission
[ 11. Abscond from supervision

[ Fail to follow special conditions (specify)

VIOLATION GUIDELINES RECOMMENDATION

O Prabation/No Incarceration O Probation Violation Guidelines
Do Mot Apply (check reason)

O Incarceration (Enter Range Below) — Condition 1 Violation

aaoooaaaaaa

© @

D Virginia D Qut of State or Federal

Range | | | to ‘ [:I:‘ — Deferred ing/Sentence Do not compiete this form

— Parole Eligible Case

0 Recommendation I:III | ] | I I | — Revocation Other Than Probation
Exceeds Revocable Time of __ | — Administrative Removal from CCAP




Sentencing Revocation Report (SRR)

4 VIOLATION GUIDELINES RECOMMENDATION

O Probation/No Incarceration O Probation Violation Guidelines
Do Not Apply (check reason)
(3 Incarceration (Enter Range Below) ___ Condition 1 Violation

Range |:|:| |:|:| |I| to |:|:| Dj |:|:| — Deferred Finding/Sentence Do not complete this form

Morths Davys Months Days

— Parole Eligible Case

[ Recommendation |:|:|:| EI:| Revocation Other Than Probation
Exceeds Revocable Time of — Administrative Removal from CCAP

M orths

ﬁmﬁtrm ;
SENTENCING
GUIDELINES
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Proposed Recommendation 5

Amend the Sentencing Revocation Report (SRR) to address
administrative removals from the CCAP programs

as proposed
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Virginia Criminal Sentencing Commission
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